Labor Commissioner, State of California
Department of Industrial Relations
Division of Labor Standards Enforcement
300 Oceangaie Ste 850

Long Beach, CA (802

{562)983-1832

FAX: 562-499-643C

DATE In Reprdy Reler o Case No
June 02, 2010 41-25846/235

CIVIL WAGE AND PENALTY ASSESSMENT

Awarling By Wark Perloumed i County of
San Diepo Stale University Sum Diepe
PROJECT NAME : Hraject No

SDSU Alumni Cenier

Prme Contrclor
The Augustine Compisny

Lubcentraclor
Jensen Drywal! & Swcco

After an investigation concerning the payment of wages 1o workers employed.in the execution of the contract for

the above-named public works project, the Division of Labor Standards Enforcement (the "Division") has determined
that violations of the California Labor Code have been committed by the contraclor and/or subcontractor

identified above. In accordance with Labor Code section 1741, the Division hereby issues this Civil

Wage and Penalty Assessment.

The nature of the violations of the Labor Code and the basis for the assessment are as follows:
Nonpayment of prevailing wages to workers of the above contractor on the above-stated project in violation of

Labor Code section 1774. Specifically, subcontracior Jensen Drywall & Stuceo failed to report 8 workers in its

certified payroll records on the project, and paid those workers less than the required prevailing wage rates.

The attached Audit Summary further ilemizes the calculation of wages due and penalties under Labor Code
sections 1775 and 1813,

The Division has determined that the total amount of wages due 15 $34.310.54

The Division has determined that the total amount of penalties assessed under Labor Code sections 1775

and 1813 is: $11.875.00
The Division has determined that the amount of penalties assessed against Jensen Drywall & Stucco
under Labor Code section 1776 is: $0.00

Picase refer to page 5 for specific withholding obligations pertaining to these amounts,
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Notice of Right to Obtain Review - Formal Hearing

In accordance with Labor Code Section 1742, an affected contractor or subcontraclor may obtain
review of this Civil Wage and Penalty Assessment by transmitling a writlen request 1o the office

of ihe Labor Comimissioner that appears below within 60 days afler service of the assessment.

To obiain a hearing, a written Request for Review must be transmitted to the following address:

Labor Commissioner, Siate of California
Civil Wage and Penalty Assessment Review Office
2031 Howe Ave., Suite 100
Sacramenio, CA 95825

A Request for Review cither shall clearly identify the Civil Wage and Penalty Assessment from
which review is sought, including the date of the assessment, or it shall include a copy of the

being contested. In accordance with Labor Code section 1742, the contractor or subcontractor
shall be provided an opportunity o review evidence to be ulilized by the Labor Commissioner
al the hearing within 20 days of the Labor Commissioner’s receipt of the written Request for Review,

Failure by a contractor or subcontractor to submit & timely Request for
Review will result in a final order which shall be binding on the contractor
and subcontractor, and which shall also be binding, with respect to the
amount due, on a bonding company issuing a bond that secures the
payment of wages and a surety on a bond, Labor Code section 1743,

In accordance with Labor Code section 1742(d), a certified copy of a final order may be filed by
the Labor Commissioner in the office of the clerk of the superior court in any county in which the
affected contractor or subcontractor has property or has or had a place of business. The clerk,
immediately upon the filing, shall enter judgment for the State against the person assessed in

the amount shown on the certified order.

(conlinued on next page)
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Opportunity for Settlement Meeting

In accordance with Labor Code section 1742.1(¢), the Labor Commissioner shall, upon recaipt
of & request from the affected contractor or subcontractor within 30 days following the service
of this Civil Wage and Penalty Assessiment, afford the contractor or subcontracior the opportunity
to meet with the Labor Commissioner or his or her designee 1o aitempt 1o settle a dispute
regarding the assessment. The settlement meeting may be heid in person or by telephone and
shall take place before the expiration of the 60-day period for seeking a hearing as set {orth
above under the heading Notice of Right 1o Obtain Review, No evidence of anything said or any
admission made for the purpose of, in the course of, or pursuant to, the settlement meeting is
admissible or subject 1o discovery in any adiministrative or ¢civil proceeding. This opportunity
to timely reques! an informal settlement meeling is in addition 1o the right to obtain a formal
hearing, and a settlement meeting may be requesied even il a written Request for Review has
already been made. Requesting a settlement meeting, however, does nol exiend the 60-day
period during which a formal hearing may be requested.

A writlen request to meet with the Labor Comumnissicner or his or her designee 1o attempt to settle
a dispute regarding this assessment must be transimitted to Reynaldo S, Tuyor
at the {following address: 300 Oceangate Ste 850

Long Beach, CA 90802

Liguidated Damages

In accordance with Labor Code section 1742, 1(a), after 60 days following the service of this Civil
Wage and Penalty' Assessiment, the affecied contractor, subcontractor, and surety on a bond or
bonds issued io secure the payment of wages covered by the assessment shall be liable for
liquidated damages in an amount equal to the wages, or portion thereof that sti)! remain unpaid.
If the assessment subsequently is overturned or modified after administrative or judicial review,
liquidated damages shall be payable only on the wages found 1o be due and unpaid. i the
confractor or subcontractor demonsirates to the satisfaction of the Director of the Department

of Industrial Relations that he or she had substantial grounds for believing the assessment or
notice to be an error, the Director shall waive paymenl of the liquidated damages.

(continued on nexl page)
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Notwithsianding the above, in accordance with Labor Code 1742.1(b). there shall be no liability
of liquidated damages if the full amount of the assessment or notice, including penalties, has
been deposited with the Department of [ndustrial Relations, within 60 days following service of
the assessment or notice, for the Department o hold in escrow pending administrative and
judicial review. The Department shall relcase such funds, plus any interest earned, al the
conclusion of all administraiive and judicial review to the persons and entities who are found (o
be entitled to such funds.

In lieu of a cash deposil, the contractor may post an undertaking with the Department in full

amount of the CWPA. The undertaking shall be on the condition that, if any decision is issued

by the Director upholding the CWPA in any regard, the employer (contractor) shall pay the amount

owed pursuant to the decision the date the decision is {inal under Labor Code Section 1742 unless

the parties have execuled a settlement agreement for the payment of some other amount, in which

case the contractor shall pay the amount that the conlractor is obligated to pay under the terms of

the settlement agreement. The undertaking mus! provide that if the contractor fails 1o pay the amount

owed within 10 days of the date the decision is final or the execution of the settlement agreement,

a portion of the undertaking equal to the ameunt owed, or the entire undertaking il the amount owed exceeds
the undertaking, is forfeited to the Labor Commissioner to satisfy the amounts owed tnder the CWPA.

A payment bond obtained by a contractor for the public works project which is the subject of the CWPA
shall not be accepted as an undertaking unless the following two conditions are completely satisfied:

(1) the payment bond provides for the payment of the full amount of the CWPA, including but not limited
to, all wages, training, trust contributions, and penalties and (2) the conditions of payment set forth above
are expressly agreed to by the affected contractor(s) and the surety which issued the payment bond.

The undertaking should be forward to the Department as directed below. The Department's Accounting
Office will hold the undertaking until the administrative and judicial review is completed. The disbursement
of the bond funds will follow the same process as described above for a cash deposit.

Deposits must be made by check or money order payable to the Department of Industrial Retations
with a letter and a copy of the Civil Wage and Penalty Assessment and mailed to:

Department of Industrial Relations
Attention Cashiering Unit

P.O. Box 420603

San Francisco, CA 94142

The Amouni of Liquidated Damages Availabie Under this Assessment is $34,310.54

(continued on next page)
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Statutory Withholding Obligations
1. Awarding Body Witliholding Obligations

In accordance with Labor Code section 1727(a), before making payments to the contractor of
money due under & contract for public work, the awarding body shall withhold and retain therefrom
all amounts required to salisfy this Civil Wage and Penalty Agsessment. The amount required

1o satisfy this Civil Wage and Penalty Assessment shail not be disbursed by the awarding body
until receipt of a final order that is no Jonger subject to judicial review,

The amount which must be withheld and retained by the awarding body pursuant to this
Civil Wage and Penalty Assessment is:

Wages Duc; $34,310.54
Penalties Due Under Labor Code sections 1775 and 1813: $11,875.00
Penalties Due Under Labor Code sections 1776: $0.00
Total Withholding Amount: $46,185.54

2. Prime Contractor Withholding Obligations:

In accordance with Labor Code section 1727(b), if the awarding body has not retained sufficient
money under the contract to satisfy this Civil Wage and Penalty Assessment based on a
subcontraclor's vioiations, the contractor shall, upon the request of the Labor Commissioner,
withhold sufficient money due the subcontractor under the contract to satisfy the assessment and
transfer the meney to the awarding body, This amount shall not be disbursed by the awarding body
unti} receipt of a final order that is no Jonger subject to judicial review.

It" this box is checked, the Labor Commissioner hereby requests that the prime contractor
withhold the following amount from money due the subcontractor and transfer the money to the
awarding body to satisfy this assessment:

Wages Due: $34,310.54

Penalties Due Under Labor Code sections 1775 and 1813: ' $11,875.00

Penalties Due Under Labor Code sections 1776: $0.00

Total Withtholding Amount: $46,185.54
Distribution:

Awarding Body
Surety(s) on Bond
Prime Contractor
Subcontractor
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RELEASE AGREEMENT

This Agfeement is made by the DIVISION OF LABOR STANDARDS
ENFORCEMENT, Departwent of Industrial Relations, State of
California (hereafter “DLSE”}, in favor of THE AUGUSTINE COMPANY
{hereafter “AUGUSTINE”)and JENSEN DRYWALL & STUCCO (hereafter
“IENSENY)with reference -to the following facts:

RECITATLS .

1. DLSE served a Civil Wage and Penalty Assessment (“CWPA®)
on June 2, 2010, in DLSE Case No. 40-25846/235, claiming wages in
the amount of $34,310.54, and other amounts to be due and owing by
AUGUSTINE and JENSEN as a result of alleged violations of the
Califo;nia Labor Code involvin§ workers employéd by JENSEN through
a contract with AUGUSTINE'on a public wofks project awarded by San

Diego State University, known as the SDSU Alumni Center (hereafter

“PROJECT") .

2. AUGUSTINE and JENSEN each filed a Request for Review of

the CWPA, which are now pending In_the Matfgr.of the Reguest for

Review of: The Augustine Company Office of the Director-Legal (ODL)

Case No. 10-0184-PWH and In the Matter of the Requegt for Review

of: Jensen prywall & Stucco ODL Case No, 1Q—0244—PWH with the .

Office of the Director, Department of Industrial Relations
{he;eafter “THE LITIGATION;).

3. DLSE, AUGUSTINE and JENSEN héve agreed to resolve all
disputes Eoncerning the CWPA identified above and THE LITIGATION as

follows: Upon payment to the DLSE of §25,000.00, plus a
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stipulation by JENSEN to debarment for a period of two years, DLSE
will release AUGUSTINE and JENSEN from the following claims for
monéy: Unpéid prevailing wages, liquidated damages under Labor
Code section 1742.1 and wmonetary penalties under Labor Code
sectlions 1775 and 1813 (including interest, -costs and attornéy
fees) resulting from any work performed by the workers:listed on
the attached amendéd dudit Worksheet, who were employed by JENSEN
thtough a contract with ‘AUGUSTINE ' on thé PROJECT (hereafter
“CLAIMS”).

AGREEMENT

NOW, THEREFORE, in consideration of paymént to the DLSE of

' $'2.5,‘QO0.00, .plus a stipulation by JENSEN to debarment for two

years, uppn:saidfpayment and stipulation the undersigned héfeby

releases and forever discharges AUGUSTINE, JENSEN, their employees,

officers, stockholders, sureties, principals, successors and

assigns, attoxneys and agents from all CLAIMS, as. defined above,

arising out of DLSE Case No. 40-25846/235 and ODL Case Nos. 10-.

0184-PWH and 10~-0244-PWH. This is a full release of all such

CLAIMS against AUGUSTINE and JENSEN with regard to DLSE Case No.
40-25846/235 and ODL Case Nos. 10-0184~PWH and 10-0244-PWH, whether
known_or unknown, suspected or unsuspected,

It is underétood and agreeq that this settlement invelves the
compromise df disputed claims and that this Release Agreement, as
well as any payment in connection therewith by AUGUSTINE and/or

JENSEN shall not be deemed an admission of liability.
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I hereby certify that I have read all of this Release
Agreement, and fully understand same, and in witness thereof I have
executed this Release Agreement on thié% day of/MA;} r 2011, at
Sacramento, California.

Un@ef penalty of perjury, the undersigned represents and’
warrénts that he has full authority to execute this Release
Agreement on behélf of the Division of Lébor Standards Enforcement,
Departmentlof Industrial Relations, State of California, and that
no legislative act or judicial act or approval is necessary to give
effect to this Release. _ |
Dated: & /o( | DIVISION OF LABOR STANDARDS ENFORCEMENT

Department of Industrial Relations
State of California

By:

DAVID D. CROSS

Attorney for the Labor Commissioner
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